to know"  that  the two miners "might" use the girder without  the use
of safety belts and that,  therefore,  he had "reason to know" of a
"possible vlolative condition" because the men "might" or "could" walk
across  the  girder and forego use of the  ladder.     4 FMSHRC at 20.     As
a practical matter,  supervisors will always have "reason to know" that
miners  "might" perform tasks  in an unsafe manner.     This degree of know-
ledge,   accurately phrased by the judge in the subjunctive mood,   is  too
contingent and hypothetical to be legally sufficient under our  test
enunciated  above that a supervisor can be held personally responsible
under section 110(c)  "when,  based upon the facts available to him, he
either knew or had  reason to know that a violative condition or conduct
would occur,  but he failed to take appropriate preventive steps."    More-
over,   for the reasons above, we reject the judge's legal conclusion that
Glenn violated section 110(c) by not  instructing  the miners  to use the
ladder  "because walking across the girder was at least as likely a means
of getting to  the oxygen line."    4 FMSHRC at 21.

Before personal liability under section H0(c)  can be imposed on an
operator's agent for "knowingly" authorizing, ordering, or carrying out
a violation,   the Secretary's proof must rise above mere assertion that,
at the time of assignment, an assigned task could have been performed by
the miners In an unsafe as well as a safe manner.    Adoption of this
rationale could mean that,  In every instance in which a miner engages  In
violative conduct,   an operator's  agent could be held personally liable
under section 110(c)  for failing to anticipate the miner's unsafe
actions  and not giving specific instructions  to each miner,   at  the  time
of  assignment,   to avoid all of the hazardous approaches to a task that
could be  followed.    We cannot accept as probative evidence to  fill this
void  In the record,  the assertion made by counsel for  the Secretary at
oral argument that "any reasonable man should have known at  that time
that given the situation,   ...   [the miners]  clearly would take the
easiest course to get there."    Oral Arg.  Tr.  36.  5/

In sum,  although we agree with the judge's statement that  agents  of
corporate operators have a duty to prevent violations  that they have
reason to know will occur, we hold that in this case Glenn,  based upon
the facts available to him at the time of the work assignment,  did not

5/      Although the Secretary argued in his brief that it Is "obvious  that
walking on girders without a safety belt is a common practice at Climax,"
he disavowed  that position at oral argument and agreed  that  there is no
record evidence of such a practice.    Oral Arg.  Tr.  at  46.

1588ccurred.     The judge found only that Glenn had  "reason
